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& the Marijuana Legalization Movement  

 
 

I. Introduction 

Thousands of employers must comply with 
federal laws—most notably the Omnibus 
Transportation Employee Testing Act and the 1988 
Drug-Free Workplace Act—that require drug-free 
workplace initiatives and/or drug and alcohol 
testing. Thousands of others implement workplace 
substance abuse and drug and alcohol testing 
policies with no legal mandate to do so to promote 
safety, deter illegal drug use, diminish absenteeism 
and turnover as well as workers’ compensation 
costs, and, broadly, because of the pervasive 
presence of illegal drug users, notably marijuana 
users, in the U.S. workforce.  

With an evolving legal environment around 
cannabis, millions of additional Americans are 
using marijuana as compared to prior periods. This 
increase appears to be primarily attributable to the 
loosening of restrictions on marijuana by certain 
states. The spike in marijuana use is particularly 
apparent among young adults aged 18–25, but also 
among certain groups of older Americans. The 
figures also indicate that many individuals’ 
marijuana use is not just casual—40.3% of those 
who reported marijuana use in the last 30 days also 
reported daily or almost daily marijuana use.  

Given the pervasive extent of the problem, most 
employers have come to realize that promoting a 
drug-free workplace can improve employee 
morale, decrease absenteeism, increase 
productivity, improve workplace safety, and 
positively impact costs. However, employers must 
recognize that substance abusers may also have 
federal rights under the Americans with Disabilities 
Act (“ADA”), the Family Medical Leave Act (“FMLA”), 
and other laws. Mostly, however, workplace drug 
and alcohol testing is governed by state law. State 
laws differ dramatically in this area and continue to 
evolve.  

Furthermore, employers may not lawfully extend 

testing procedures mandated by the U.S. 
Department of Transportation (“DOT”) to non-
regulated employees without running afoul of the 
law in some jurisdictions. Recent state and local 
law efforts to legalize marijuana for some purposes 
have also caused confusion among employers 
about whether they may continue to penalize an 
employee’s marijuana use given marijuana’s 
federal illegality. 

The discussion which follows outlines the legal 
landscape confronting employers as they deal with 
safety-related mandates, liability exposure and 
productivity/absenteeism concerns, and the many 
changes at the state law level that have impacted 
the availability and use of cannabis in many parts of 
the United States.  

II. Legal Framework- Federal Law  

Federal Law - Federal Controlled Substances Act 

The Controlled Substances Act (“CSA”) Title II of 
the Comprehensive Drug Abuse Prevention and 
Control Act of 1970 is the federal law under which 
the manufacture, importation, possession, use, and 
distribution of certain narcotics, stimulants, 
depressants, hallucinogens, anabolic steroids and 
other chemicals is regulated. The U.S Drug 
Enforcement Agency (“DEA”) implements the CSA 
and may prosecute violators of these laws at both 
the domestic and international level. Within the 
CSA there are five schedules at the federal level (I-V) 
that are used to classify drugs based upon their: 

• abuse potential 
• accepted medical applications in the U.S. 
• safety and potential for addiction/dependence 

liability. 

Schedule I drugs have the highest potential for 
abuse, no currently accepted medical use in 
treatment in the United States, and a lack of 
accepted safety for use of the drug under medical 
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supervision. On the opposite side of the spectrum, 
schedule V drugs have the lowest potential for 
abuse and have currently accepted medical uses in 
treatment in the United States. 

No prescriptions may be written for Schedule I 
substances, and such substances are subject to 
production quotas which the DEA imposes. 
Examples of Schedule I drugs include Ecstasy, LSD, 
and Heroin. Marijuana is still considered a Schedule 
1 drug despite several studies done on its medical 
benefits and even though several states have 
legalized marijuana for personal/recreational use 
or for medical use. The most recent legal effort to 
re-classify marijuana failed in the Federal courts in 
August 2017, and the Federal National Institute on 
Drug Abuse continues to report that the risks of 
marijuana use outweigh potential benefits, 
especially for at-risk populations. 

DOT Regulations 

Under the Omnibus Transportation Employee 
Testing Act, six operating administrations of the 
DOT have promulgated rules requiring private 
employers to implement alcohol and drug testing. 
They are:  

• the Federal Aviation Administration (“FAA”);  
• the Federal Motor Carrier Safety Administration 

(“FMCSA”);  
• the Federal Railroad Administration (“FRA”);  
• the Federal Transit Administration (“FTA”);  
• the Pipeline and Hazardous Materials Safety 

Administration (“PHMSA”), and 
• entities regulated by the Coast Guard. 

The FMCSA regulations apply to any employer 
that employs or uses even one regulated driver. 
These regulations cover an estimated eight million 
individuals.  

The DOT has issued drug and alcohol testing 
regulations that require the testing of applicants 
and employees in the transportation industries. All 
employers with covered employees must comply 
with the regulations, and should ensure that their 
policies are up-to-date. The FMCSA regulations 
apply to the largest number of workers; the 
regulations apply to all drivers engaged in 
interstate and intrastate commerce who operate a 
vehicle or vehicle combination with a gross 
vehicular weight rating (GVWR) of 26,001 pounds or 

more unloaded, that is designed to carry 16 persons 
or more (including the driver), or that is of any size 
and requires placarding under the Hazardous 
Materials rules.  

The FMCSA regulations set forth basic 
prohibitions pertaining to being on duty while 
having a blood-alcohol concentration of 0.02% or 
greater, using alcohol on duty, using alcohol prior 
to duty, using alcohol after an accident, testing 
positive for a controlled substance and refusing to 
submit to a required alcohol or controlled 
substances test. The regulations also prohibit an 
employee from reporting for duty or remaining on 
duty when the employee is using any controlled 
substance, unless the use is pursuant to the 
instructions of a physician who has advised the 
driver that the substance does not adversely affect 
the driver’s ability to operate a commercial motor 
vehicle safely. The regulations specifically allow an 
employer to require a driver to inform the employer 
of any therapeutic use of prescribed medication. 
The regulations also prohibit employers from using 
a driver who has tested positive for controlled 
substances or alcohol, or a driver who the employer 
knows to have used controlled substances or 
alcohol in violation of the regulations, to perform 
safety-sensitive functions.  

The tests required under the regulations seek the 
presence of five classes of drugs and alcohol. The 
drug classes include:  

• amphetamines (amphetamine, 
methamphetamine, MDMA, MDA);  

• cocaine;  
• marijuana;  
• opioids (codeine, heroin, morphine, 

oxycodone, oxymorphone, hydrocodone, 
hydromorphone); and 

• phencyclidine (PCP or “angel dust”). 

Under the regulations, a prospective employer 
must obtain from prior transportation employers 
information on the driver’s prior alcohol tests with 
a result of 0.04% or greater, positive controlled 
substances test results and refusals to be tested. 
The new employer may not permit a driver to 
perform safety-sensitive functions after 14 days 
without seeking to obtain the information and must 
obtain the information even if the driver works for 
fewer than 14 days. If the information shows that 
the driver has engaged in prohibited conduct, the 



4  Drug-Free Workplace Initiatives & the Marijuana Legalization Movement – Mar. 2019 

employer must ensure that the driver is again 
eligible to perform safety-sensitive work, in 
accordance with the requirements described below 
in Section IV, before permitting him to do so. Prior 
employers must maintain and release all 
information in their possession that relates to 
driver compliance with the drug and alcohol rules 
or risk a compliance action from the FMCSA.  

The regulations also require each employer of 
regulated drivers to disseminate a policy outlining 
each of the DOT drug and alcohol rules, to provide 
specific educational materials to drivers and to 
provide at least two hours of training to supervisors 
(one hour on alcohol use and one hour on 
controlled substances use). The regulations set 
forth very specific requirements detailing the 
information that must be provided to drivers. 
Drivers must sign a certificate of receipt of the 
materials and the employer must maintain the 
original of the signed certificate. 

Finally, the regulations require the employer to 
create and submit records and to retain them for 
specified periods of time. The types of records that 
the employer must obtain and maintain include 
records related to driver history of substance abuse 
violations with prior employers, supervisor training, 
the testing process, drivers’ test results, other 
violations of the regulations and substance abuse 
professional (“SAP”) evaluations. The regulations 
require employers to prepare and maintain annual 
calendar year summaries of the results of their 
alcohol and controlled substances testing 
programs. These reports must be maintained using 
the required Management Information Systems 
(“MIS”) forms.  

Because the DOT regulations are complex and 
very specific, employers covered by the regulations 
should consult with counsel to ensure full 
compliance.  

III. Other Federal Employment Laws 

The Family and Medical Leave Act 

The federal Family and Medical Leave Act 
(“FMLA”) impacts employers’ implementation of 
drug-free workplace programs. The U.S. 
Department of Labor has issued guidance clarifying 
that drug and alcohol addictions may qualify as 
“serious health conditions” for which eligible 

employees may take job-protected leave to seek 
treatment. 

However, an employee’s absence caused by 
substance abuse does not qualify for FMLA leave. 
Nor must an employer offer job-protected leave to 
pursue rehabilitation to an employee who has been 
determined to be in violation of the employer’s 
substance-abuse policy, if the employee ordinarily 
would be subject to discipline under that policy. A 
2011 decision by the Seventh Circuit Court of 
Appeals, Ames v. Home Depot U.S.A., Inc., 
illustrates the point. In that case, the employee 
informed her employer she had an alcohol problem 
and requested assistance through the employer’s 
employee assistance program. Until that time, her 
work performance had been unaffected. However, 
after being granted leave, she violated the terms of 
her return-to-work agreement and was terminated. 
She checked into the hospital a week later and 
sued, alleging that her employer had violated her 
FMLA rights by failing to grant her additional leave. 
The district court rejected that claim, and the 
appeals court agreed, ironically crediting her 
testimony that her alcoholism did not affect her 
ability to work and holding she had no serious 
health condition for which she was seeking 
treatment on the date of her termination. The court 
further noted that the employee failed to meet the 
employer’s legitimate expectations when she came 
to work under the influence of alcohol and that the 
company “need not accommodate an alcoholic by 
overlooking such violations of workplace rules.” 

Title VII of the Civil Rights Act 

Title VII of the Civil Rights Act of 1964 (“Title VII”) 
prohibits discrimination in employment on the 
basis of race, color, religion, sex, or national origin. 
An employer must ensure that its drug-testing 
program will be applied to individuals equally. 
Subjective or inconsistent application of a drug-
testing program can lead to an allegation by an 
employee he or she is being singled out for drug 
testing because of his or her race, color, religion, 
sex or national origin. Unfortunately, because of 
the intersection of drug and alcohol testing rules 
and the law against disability discrimination (which 
often requires individualized assessments and 
responses to disabled individuals seeking 
accommodation), drug and alcohol testing policies 
often must be applied flexibly. If challenged, an 
employer may be called upon to demonstrate that 



International Foodservice Distribution Association 5 

its decision to apply the policy inconsistently was 
for a legitimate, non-discriminatory reason.  

Ultimately, potential Title VII liability underscores 
the importance of having a clear policy 
disseminated to all employees. Any deviations from 
the stated practices must be carefully considered 
and the reasons therefore documented. Although 
such suits are rare, they do occur. 

The Americans with Disabilities Act 

The Americans with Disabilities Act (ADA) 
prohibits discrimination against a “qualified 
individual with a disability because of the 
disability” with respect to “job application 
procedures, the hiring, advancement, or discharge 
of employees, employee compensation, job 
training, and other terms, conditions, and 
privileges of employment.” The ADA has a direct 
impact on workplace drug and alcohol programs. 

Although the ADA prohibits discrimination 
against a “qualified individual with a disability 
because of the disability,” the ADA specifically 
provides that an individual with a disability does 
not include an individual who is “currently 
engaging” in the illegal use of drugs. 

The Federal Drug-Free Workplace Act 

The federal Drug-Free Workplace Act (“DFWA”) 
requires covered contractors (those with federal 
contracts for services valued above the simplified 
federal acquisition threshold, at present $150,000 
or more) and grantees receiving any amount of 
federal funds to certify to the appropriate federal 
agency that they are providing a drug-free 
workplace. The DFWA requires specific actions, 
such as publishing a policy statement notifying 
employees that drug use in the workplace is 
prohibited and obtaining a signed 
acknowledgment of receipt from each affected 
employee, establishing a drug awareness program 
to educate employees about the dangers of drug 
abuse, and taking disciplinary action against 
employees who violate the employer’s drug abuse 
policy. Moreover, employers must require 
employees to report any convictions for drug-
related activities occurring in the workplace and 
the employers, in turn, must report such 
convictions to the federal agencies with which they 
work. Employers that fail to comply or that have a 

high number of employee convictions risk 
debarment. 

IV. DOT Testing for Marijuana Use 

The DOT regulations require preemployment 
testing, post-accident testing, random testing, 
reasonable suspicion testing, return-to-duty testing 
and follow-up testing. Employers must test for both 
alcohol and controlled substances, except that 
preemployment alcohol testing is not required. 
Critically, the FMCSA regulations obligate entities 
that use a driver to ensure that the driver is in 
compliance with the regulations, even if the entity 
is not the employer of the driver. Employees not 
subject to the regulations must not be included in 
the employer’s DOT testing program, although the 
employer can test these individuals pursuant to its 
own authority consistent with state law.  

The procedures for sample collection, chain-of-
custody and laboratory testing are specific and 
mandatory. The regulations also require the use of 
a medical review officer (MRO) to review all 
confirmed positive, adulterated and substituted 
drug tests. Sample collections generally allow 
individual privacy, but in certain circumstances, 
observed urine collections are required. Only urine 
specimens may be used for drug testing, and 
positive saliva tests for alcohol must be confirmed 
by an evidential breath-testing device before either 
test will be considered positive. However, in early 
2012, HHS adopted recommendations made by its 
Drug Testing Advisory Board (“DTAB”) that the 
regulations be expanded to include oral fluids tests 
for the presence of prohibited drugs. In addition, 
the agency approved a recommendation to study 
whether certain Schedule II prescribed 
medications—including oxycodone, hydrocodone, 
oxymorphone, and hydromorphone—should be 
added to the federal testing panel, as the abuse of 
these drugs has become widespread.  

Effective January 1, 2018, employers with 
employees subject to the U.S. Department of 
Transportation’s drug-testing regulations were 
subject to new and broader testing obligations 
based on a Final Rule issued in November 2017. 
DOT clarified what changes, if any, covered 
employers must make to their DOT testing program 
policies. The Final Rule adds four semi-synthetic 
opioids to DOT’s standard 5-panel drug testing 
program for all DOT modalities and employers in 
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DOT-regulated industries subject to 49 Code of 
Federal Regulations (CFR) Part 40 (e.g., certain 
DOT-regulated motor carriers, railroads and mass 
transit, aviation and pipeline employers). Effective 
January 1, 2018, employees subject to DOT testing 
also must be tested for the following federal 
Controlled Substance Act Schedule II semi-
synthetic prescription drugs: hydrocodone; 
hydromorphone; oxymorphone; and oxycodone. 
Even with a prescription, the MRO may flag these 
workers as posing “safety concerns,” necessitating 
follow-up. In addition, effective January 1, 2018, the 
regulations rename the category or class of drugs 
currently referred to as “opiates” to “opioids.” (The 
Final Rule, also, with respect to amphetamines 
testing, removed 
methylenedioxyethylamphetamine (MDEA) as a 
confirmatory test analyte.) 

For employers with regulated workers subject to 
DOT drug and alcohol use and testing rules, the 
legal status of marijuana is far clearer. Specifically, 
under the DOT’s Drug and Alcohol Testing 
Regulation—Code of Federal Regulation title 49, 
part 40, at section 40.151(e)—“medical marijuana” 
is not an authorized valid medical explanation for a 
transportation worker’s positive drug test result. 
Therefore, Medical Review Officers will not verify a 
drug test as negative based upon information that a 
physician recommended or prescribed “medical 
marijuana.” However, employers in nonregulated 
industries must take care to balance competing 
laws. For example, Arizona’s law permits employers 
to treat those employees who test positive as 
impaired at work, and subject to dismissal if the 
test used is approved by state law. Employers who 
use other tests are required to accommodate the 
medical marijuana use, depending upon the 
employee’s position. 

The regulations specify consequences for drivers 
who engage in prohibited conduct. First, the driver 
must be removed from safety-sensitive functions 
and referred to a SAP for evaluation. Job applicants 
must be provided with a list of SAPs even if they are 
not hired. Second, a driver cannot return to safety-
sensitive functions until the driver has been 
evaluated by an SAP, has completed education 
and/or rehabilitation as the SAP deems appropriate 
and has taken a return-to-duty test with a negative 
result. The SAP must prescribe some education or 
treatment. Assuming the driver complies, he or she 
may resume performing safety-sensitive functions, 

subject to unannounced follow-up testing 
consisting of at least six tests in the first 12 months 
following the return to duty, and continuing for up 
to 60 months in accordance with the direction of 
the SAP.  

Simply setting forth the required elements of the 
DOT testing program does not establish a policy 
permitting the employer to take disciplinary action 
when a driver has tested positive or otherwise 
engaged in prohibited conduct. However, the rules 
permit employers to determine what, if any, action 
the employer may take in addition to those 
imposed by the regulations, consistent with state 
law or labor contract. Therefore, if an employer 
goes beyond the basic requirements of the 
regulations, including a policy of disciplinary 
action, the employer must specify the additional 
policies or consequences and must describe the 
additional policies or consequences as being 
required by the employer, not by the federal 
regulations. In a unionized workforce, all 
nonmandatory program elements—such as 
termination following a positive test—are subject to 
negotiation and all employers must comply with 
state law requirements not preempted, such as 
laws relating to offers of rehabilitation following a 
positive test result. 

V. Potential Obligations to 
Accommodate Marijuana Use – Federal 
Law 

ADA 

As noted, the ADA has a direct impact on 
workplace drug and alcohol programs. It provides 
that an individual with a disability does not include 
an individual who is “currently engaging” in the 
illegal use of drugs. In McDaniel v. Mississippi 
Baptist Medical Center, a marketing employee at a 
substance abuse rehabilitation center relapsed into 
illegal drug use. He informed his employer, and the 
employer encouraged him to seek in-patient 
rehabilitation. While in rehabilitation, his 
employment was terminated, and he sued, alleging 
violations of the ADA. The Fifth Circuit Court of 
Appeals affirmed the district court’s decision in 
favor of the employer. It found that the employee 
had engaged in illegal drug use by lying about his 
ailments to obtain prescription pain-relieving 
drugs. It also found that the employee’s drug use 
was recent enough for him to be considered a 
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current drug user at the time he was terminated. As 
a result, the employee was not protected under the 
ADA as an individual enrolled in a rehabilitation 
program and not currently using drugs. The ADA 
does, however, protect drug addicts who either are 
participating in, or have completed, a supervised 
drug rehabilitation program and are no longer 
“current illegal drug users.”  

The courts generally have endorsed this 
approach, provided the employer acts on the basis 
of an individualized evaluation of the 
circumstances. For example, the Tenth Circuit 
Court of Appeals ruled in 2011 that the relevant 
inquiry as to whether an individual is a former drug 
user is not limited to the number of days or weeks 
since the individual last engaged in illegal drug use. 
Rather, the employer must base its decision on an 
individualized inquiry as to whether drug use is no 
longer a problem. The court specifically declined to 
hold as a matter of law that an individual could 
never establish that he or she was a former drug 
user if fewer than 30 days had passed since his or 
her last illegal use of a drug. The statute itself 
permits employers to require individuals who have 
formerly abused illegal drugs to implement drug 
testing and other programs to ensure the individual 
does not resume the illegal drug use.  

The ADA also protects those who are erroneously 
regarded as illegally using drugs but, in fact, are not 
doing so. Under the ADA, illegal use of drugs “does 
not include the use of drugs taken under 
supervision by a licensed healthcare professional.” 
To ensure that disciplinary action is not taken 
against an employee whose impairment is due to 
the ingestion of drugs under such medical 
supervision, the employee should be given the 
opportunity to discuss and explain the test results. 
However, an employer’s policy of requiring 
employees to inform the employer of all legally 
prescribed medications has been found to violate 
the ADA absent a business-related need to know. 

Finally, the ADA protects former drug addicts who 
are no longer using illegal drugs. In 2011, the EEOC 
filed a lawsuit against an employer alleging that the 
employer refused to hire an applicant in violation of 
the ADA because the applicant disclosed that he 
participated in a supervised methadone treatment 
program for a drug addiction. The employer settled 
the case with the EEOC for $37,500 and entered into 
a two-year consent agreement that, among other 

things, requires the employer to: conduct training 
for supervisors on the employer’s obligation to 
conduct an individualized assessment in 
determining whether an employee or applicant is 
disabled under the ADA; implement appropriate 
methods of determining whether an employee or 
applicant poses a direct threat under the ADA; and 
engage in an interactive process under the ADA 
when an employee or applicant requests a 
reasonable accommodation. 

Although some commentators have speculated 
that an employee who is terminated due to medical 
marijuana use might be able to pursue an ADA 
claim, courts that have addressed the issue have 
held otherwise. These courts conclude that 
because the ADA does not cover employees who 
use illegal drugs, and because marijuana remains 
illegal under federal law, the ADA does not protect 
medical marijuana users. This is so even though the 
ADA otherwise protects employees who use 
controlled substances under the supervision of a 
medical professional as authorized by federal law. 
Because the CSA does not allow medicinal use of 
marijuana, however, courts have concluded that a 
medical professional cannot legally, as a matter of 
federal law, supervise medical marijuana use so as 
to bring an employee under the ADA’s protection.  

VI. State v. Federal Law Protections 
(Noffsinger case discussion)  

Noffsinger v. SSC Niantic Operating Company 
(Connecticut) 
August 8, 2017 Decision (Noffsinger I) 

If your workplace drug and alcohol-testing 
policies take a zero tolerance approach to medical 
marijuana because the use, distribution, or 
possession of marijuana is unlawful under federal 
law, a recent federal court decision interpreting 
state law could be a game-changer. On August 8, 
2017, in Noffsinger v. SSC Niantic Operating 
Company LLC, d/b/a Bride Brook Nursing & 
Rehabilitation Center, a Connecticut federal district 
court held that various federal laws prohibiting use 
and sale of marijuana do not preempt 
Connecticut’s Palliative Use of Marijuana Act 
(“PUMA”), which protects employees and job 
applicants from employment discrimination based 
on medical marijuana use permitted under state 
law. The core implication of the Noffsinger I 
decision is that federal law does not prohibit 
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employment of illegal drug users. The decision is 
also the first to imply a private cause of action 
under PUMA’s employment anti-discrimination 
provisions. 

The plaintiff claimed she was diagnosed with 
post-traumatic stress disorder (PTSD) and that as a 
result, her doctors recommended she use medical 
marijuana. She registered with the Connecticut 
Department of Consumer Protection, and following 
registration, began using the drug to self-treat her 
condition.  

The defendant recruited the plaintiff in 2016, 
extending an employment offer contingent on 
plaintiff's passing a pre-employment drug test. The 
plaintiff notified the employer that she was a 
registered medical marijuana user who used 
marijuana only at night before bed so she would 
not be impaired at work. The plaintiff then took the 
pre-employment drug test. The day before the 
plaintiff was scheduled to start work, the drug-
testing company informed the parties that the 
plaintiff had tested positive for cannabis. That 
same day, the defendant rescinded the plaintiff’s 
job offer because of the failed drug test.  

The plaintiff sued, alleging the defendant 
violated PUMA’s anti-discrimination provision. The 
defendant moved to dismiss, primarily asserting 
plaintiff’s PUMA claim was preempted by three 
federal statutes: the CSA, ADA, and the Food, Drug, 
and Cosmetic Act (“FDCA”). 

The Noffsinger court found no federal 
preemption of PUMA. The court first analyzed the 
CSA, the federal statute criminalizing marijuana 
use. While the court recognized that PUMA 
affirmatively authorizes the very conduct the CSA 
expressly prohibits—i.e., marijuana use—this 
conflict was not enough to support a conclusion 
that PUMA is an obstacle to CSA's goals. While the 
court recognized that the CSA prohibits marijuana 
use, the court noted that the CSA does not prohibit 
employing marijuana users, nor does it seek to 
regulate employment practices at all. For this 
reason, the court concluded that the CSA did not 
prevent the plaintiff from making a claim based on 
PUMA’s prohibition on “an employer . . . taking 
adverse action against an employee on the basis of 
the employee’s otherwise state-authorized 
medicinal use of marijuana.” 

The court reached the same conclusion under the 
ADA. Initially, the court stressed that the ADA’s 
primary purpose is to protect employees from 
discrimination, a purpose shared under PUMA’s 
anti-discrimination provision. The court then 
explained that while the ADA explicitly allows 
employers to prohibit illegal drug use at the 
workplace, it does not authorize employers to take 
adverse employment action based on illegal drug 
use outside of the workplace. Accordingly, the 
court found that the ADA does not preempt PUMA’s 
medical marijuana anti-discrimination provision. 
Notably, the court also specifically rejected the 
argument that employers can universally use a 
negative drug-test result as a qualification standard 
for employment. 

Finally, the court concluded the FDCA—the 
statute that authorizes the federal FDA to oversee 
the safety of food, drugs and cosmetics—did not 
preempt PUMA. Although the court recognized that 
PUMA permits drug use that the FDA has not 
approved, the court once again adopted a narrow 
view of federal law, finding the FDCA does not 
regulate employment. As a result, PUMA’s anti-
discrimination provision, the court ruled, did not 
conflict with or pose an obstacle to FDCA goals. 

The court then held—again on an issue of first 
impression—that an implied private right of action 
exists under the PUMA’s anti-discrimination 
prohibition (PUMA does not contain an explicit 
private cause of action) for an employer’s adverse 
employment actions taken based on rights 
protected by PUMA. The Noffsinger court reasoned 
that without a private cause of action, PUMA, 
“would have no practical effect, because the law 
does not provide for any other enforcement 
mechanism.” 

September 5, 2018 Summary Judgment Decision 
(Noffsinger II) 

Following the Noffsinger I decision, the parties 
filed cross-motions for summary judgment. These 
motions presented the court with another 
opportunity to address the extent to which PUMA 
protects qualified medicinal marijuana users—even 
though marijuana remains illegal as a matter of 
federal law. On September 5, 2018, the court 
granted partial summary judgment in the plaintiff’s 
favor and concluded that she had successfully 
asserted a PUMA discrimination claim, and 
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discussed the damages available. Significantly, the 
court considered and rejected additional 
arguments that federal/state law conflicts 
preempted enforcement of the Connecticut law, 
concluding that employers can comply with both 
Connecticut state law protecting medical 
marijuana users and federal laws criminalizing 
marijuana use. 

The Noffsinger court concluded the employer 
violated PUMA by rescinding the plaintiff’s job offer 
on the basis of a positive pre-employment drug test 
when it knew she was using marijuana as permitted 
under Connecticut law. The court was not swayed 
by various employer arguments resting on its “zero-
tolerance” policy for illegal drugs, including 
marijuana. 

The court first analyzed the impact of the federal 
DFWA, which requires federal contractors and 
certain federal grantees to make good-faith efforts 
to maintain a drug-free workplace. Reading the 
DFWA narrowly to prohibit only the possession and 
use of illegal drugs at work, the court concluded 
that the DFWA did not require the defendant to 
rescind the plaintiff’s job offer because she 
reportedly used marijuana for medicinal use only 
after work.  

The court reached the same conclusion after 
considering the employer’s argument that the 
federal False Claims Act barred it from hiring the 
plaintiff. The employer argued that any decision to 
employ an individual using marijuana in violation 
of federal law would amount to defrauding the 
federal government. In a terse analysis, the court 
concluded that “there is no federal law that bars 
defendant from hiring plaintiff on account of her 
medicinal use of marijuana outside work hours.”  

Finally, the court rejected the employer’s 
argument that PUMA prohibits discrimination only 
on the basis of the participant’s status as an 
approved medical marijuana patient but not on 
account of one’s use of marijuana as permitted by 
the PUMA program. The employer asserted it did 
not rescind the plaintiff's offer simply because she 
was PUMA-qualified; rather, it rescinded the offer 
because she tested positive for cannabis. The court 
disagreed, in effect finding action based on a 
positive workplace drug test for marijuana 
constitutes status-based discrimination when an 
employer knows the result was caused by 

marijuana use lawful under Connecticut law. The 
court explained, "[there] would be no reason for a 
patient to seek PUMA status if not to use medical 
marijuana as permitted under PUMA.” 

The court then confirmed its initial ruling that the 
Connecticut courts would recognize an implied 
private right of action for discrimination under 
PUMA (PUMA does not expressly provide such an 
action). The court reasoned that, absent such an 
interpretation, PUMA “would have no practical 
effect, because the law does not provide for any 
other enforcement mechanism.” 

Noffsinger II is significant because it is the first 
decision to address—and reject—a claim that an 
employer’s DFWA obligations excuse adverse action 
when a worker is using marijuana in accordance 
with state law. It is also the first federal court ruling 
deferring to a state medical marijuana scheme 
challenged as contrary to federal law. Given this 
emphasis on federal law, it bears emphasis that the 
same reasoning could be deemed persuasive by 
courts in any jurisdiction considering claims 
brought by medical marijuana users. The takeaway 
is that neither the DFWA nor a handful of other 
federal statutes provide a “free pass” to ignore 
state law in jurisdictions that have adopted 
protections for medical marijuana users. 

VII. State Law 

The following jurisdictions have passed 
recreational marijuana laws: Alaska, California, 
Colorado, District of Columbia, Maine, 
Massachusetts, Nevada, Oregon, and Washington. 
At this time, no jurisdiction has adopted a law that 
offers workers who use marijuana recreationally 
protection against adverse employment action. For 
a short time in early 2018, Maine prohibited adverse 
action based on off-work marijuana use, but that 
law was revised and employers can turn away 
applicants who use marijuana recreationally. 

The medical marijuana statutes vary quite a bit 
and are divided into two categories below in 
Section VIII – indicating those laws that permit the 
use of the marijuana plant or products and those 
that permit only the use of marijuana derivatives 
that contain very low amounts of THC, or, in two 
cases, marijuana derivatives that may contain THC, 
the psychoactive constituent. Although these 
“cannabidiol” products are unlikely to lead to a 
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positive drug test (because standard employment 
law tests seek the presence of THC), most of these 
laws offer qualified users no explicit employment 
law protection.  

More controversial are medical marijuana laws 
that allow users with a recommendation from a 
health care provider to obtain and use marijuana 
and marijuana products to self-administer the drug. 
None of these laws permit drug users to bring 
marijuana products to work or to use those 
products during work hours. However, some of 
these jurisdictions require employers to make 
efforts to accommodate marijuana users by 
excusing compliance from zero-tolerance policies 
or excusing positive drug test results where the 
employee is not demonstrably impaired. Additional 
jurisdictions prohibit employers from penalizing 
individuals solely based on their status as a medical 
marijuana user or as a primary caregiver of a 
medical marijuana user. Most states explicitly 
prohibit individuals from using or possessing 

marijuana while operating a vehicle. Some of the 
state marijuana laws specifically address driving in 
connection with marijuana use and are identified 
below inasmuch as you employ so many individuals 
in driving roles.  

These laws do not preempt federal regulation, 
such as U.S. Department of Transportation drug 
and alcohol testing regulations or Federal Motor 
Carrier Safety Administration medical qualification 
standards, and therefore, for workers who are 
subject to DOT regulation, the state laws will yield 
to affirmative federal requirements. These 
regulations preempt contrary state law as to 
covered workers – so, for example, DOT drivers 
cannot use marijuana in Maine, despite the state’s 
recreational marijuana laws. However, it appears 
that an employer’s status as a federal contract 
subject to the DFWA will not necessarily excuse or 
justify the application of a zero-tolerance policy 
where the state has adopted protections for 
medical marijuana users.

VIII. State by State Summary of Medicinal/Recreational Marijuana Laws 

Jurisdiction Medical 
Marijuana Laws 

Limited Medical 
Marijuana Laws 
(Cannabidiol 
Laws) 

Recreational 
Marijuana Laws 

Driving 
Restriction 
Addressed in 
Marijuana 
Laws 

Employer Action Items 

Federal 
   

DOT drivers not 
medically 
qualified if they 
use marijuana. 

Do not use any marijuana 
user, including those who 
are certified to use 
marijuana for medicinal 
reasons, in a federally 
regulated driving role 

Alabama 
 

X 
  

No accommodation 
requirement 

Alaska X 
 

X X No accommodation 
requirement 

Arizona X 
  

X Cannot penalize based on 
status as cardholder or 
positive test unless 
exception applies.  

Arkansas X 
  

X Cannot penalize based on 
status as qualified 
patient/primary caregiver.  

California X 
 

X X No accommodation 
requirement 

Colorado X 
 

X X No accommodation 
requirement 
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Jurisdiction Medical 
Marijuana Laws 

Limited Medical 
Marijuana Laws 
(Cannabidiol 
Laws) 

Recreational 
Marijuana Laws 

Driving 
Restriction 
Addressed in 
Marijuana 
Laws 

Employer Action Items 

Connecticut X 
  

X Cannot penalize solely 
based on status as qualified 
patient/primary caregiver.  

Delaware X 
  

X Cannot penalize based on 
status as cardholder or 
solely based on positive test 
result.  

District of 
Columbia 

X 
 

X X No accommodation 
requirement 

Florida X 
  

X No accommodation 
requirement 

Georgia 
 

X 
  

No accommodation 
requirement 

Hawaii X 
  

X No accommodation 
requirement 

Idaho 
    

  

Illinois X 
  

X Cannot penalize based on 
status as qualified 
patient/designated 
caregiver. Even-handed 
enforcement of zero-
tolerance drug-free 
workplace policy is 
acceptable. 

Indiana 
    

  

Iowa 
 

X 
  

No accommodation 
requirement 

Kansas 
    

  

Kentucky 
 

X 
  

No accommodation 
requirement 

Louisiana 
 

X 
  

No accommodation 
requirement 

Maine X  X X Cannot penalize off-work 
medical marijuana use 
unless the worker is 
impaired at work. 

Maryland X 
   

No accommodation 
requirement 

Massachusetts X 
 

X X Mass. Supreme Judicial 
Court requires employer to 
accommodate in 
accordance with state 
disability discrim. law. See 
page 18. 

Michigan X 
 

X X No accommodation 
requirement 
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Jurisdiction Medical 
Marijuana Laws 

Limited Medical 
Marijuana Laws 
(Cannabidiol 
Laws) 

Recreational 
Marijuana Laws 

Driving 
Restriction 
Addressed in 
Marijuana 
Laws 

Employer Action Items 

Minnesota X Note only use of 
syrups supplied 
by state is 
permitted 

 
X Cannot take adverse action 

based on status as a patient 
or caregiver, or presume 
that a user is impaired if he 
or she tests positive.  

Mississippi 
 

X 
  

No accommodation 
requirement 

Missouri X X 
 

  
No accommodation 
requirement. 

Montana X 
  

X No accommodation 
requirement 

Nebraska 
    

  

Nevada X 
 

X X Medical marijuana users 
must be accommodated per 
state human rights act. No 
status-based discrimination 
against registered patients/ 
caregivers. See page 21. 

New 
Hampshire 

X 
  

X No accommodation 
requirement 

New Jersey X 
  

X No accommodation 
requirement 

New Mexico X 
   

No accommodation 
requirement 

New York X Note only use of 
products 
supplied by state 
is permitted 

 
X Medical marijuana patients 

are entitled to protections 
under N.Y. Human Rights 
law. Positive test results 
alone are not grounds for 
adverse action.  See page 20.  

North Carolina 
 

X 
  

No accommodation 
requirement 

North Dakota X 
  

X No accommodation 
requirement 

Ohio X 
  

X No accommodation 
requirement 

Oklahoma X 
   

Cannot penalize a medical 
marijuana license holder 
solely based on status as a 
medical marijuana patient 
or the results of a drug test 
showing positive for 
marijuana or its 
components. 

Oregon X 
 

X X No accommodation 
requirement 
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Jurisdiction Medical 
Marijuana Laws 

Limited Medical 
Marijuana Laws 
(Cannabidiol 
Laws) 

Recreational 
Marijuana Laws 

Driving 
Restriction 
Addressed in 
Marijuana 
Laws 

Employer Action Items 

Pennsylvania X 
  

X Cannot penalize based on 
status as certified user. Drug 
test alone is not evidence of 
at-work impairment.  

Rhode Island X 
  

X Cannot penalize based on 
status as a registered 
medical marijuana user or 
caregiver. See page 21. 

South 
Carolina 

 
X 

  
No accommodation 
requirement 

South Dakota 
    

  

Tennessee 
 

X 
  

No accommodation 
requirement 

Texas 
 

X 
  

No accommodation 
requirement 

Utah X X 
  

No accommodation 
requirement 

Vermont X 
 

X* (7/18) X No accommodation 
requirement 

Virginia 
 

X 
  

No accommodation 
requirement 

Washington X 
 

X X No accommodation 
requirement 

West Virginia X 
  

X Starting July 2019, cannot 
discharge, threaten, refuse 
to hire or otherwise 
discriminate or retaliate 
against an employee solely 
based on that employee’s 
status as a medical 
marijuana user.  

Wisconsin 
 

X 
  

No accommodation 
requirement 

Wyoming 
    

  

IX. Summary Discussion of Significant 
State Marijuana Laws 

In Arizona, employers can prohibit the ingestion 
of marijuana in any workplace and can prohibit an 
employee working while under the influence of 
marijuana. An employer can also discipline an 
employee for ingesting marijuana in the workplace 
or working while under the influence of marijuana. 
However, unless failure to do so would cause an 

employer to lose a monetary or licensing related 
benefit under federal law or regulation, an 
employer cannot discriminate against a person in 
hiring, termination or imposing any term or 
condition of employment or otherwise penalize a 
person based upon: (1) the person’s status as a 
cardholder; or (2) a registered qualifying patient’s 
positive drug test for marijuana components or 
metabolites, unless the patient used, possessed, or 
was impaired by marijuana on the premises of the 
place of employment or during the hours of 
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employment. Additionally, a registered qualifying 
patient cannot be considered to be under the 
influence of marijuana solely because of the 
presence of metabolites or components of 
marijuana that appear in insufficient concentration 
to cause impairment.  

However, Arizona’s voluntary drug testing statute 
offers compliant employers some options to limit 
the use of medical marijuana by employees. 
Employers who have established a policy and 
initiated a testing program under the Arizona Drug 
Testing of Employees Act may refuse to place 
medical marijuana users in safety-sensitive jobs, 
and a positive drug test result will be evidence that 
the employee was impaired by or improperly 
possessed marijuana while at work or during work 
hours. 

Arizona’s medical marijuana law also specifically 
provides that a person cannot operate, navigate or 
be in actual physical control of any motor vehicle, 
aircraft or motorboat while under the influence of 
marijuana. 

In Arkansas, an employer generally cannot 
discriminate against medical marijuana users on 
that basis, unless the employer has a good faith 
belief that the individual is a current marijuana user 
and was impaired at work. A positive test result 
alone is insufficient to establish impairment, but 
the statute lists items that may constitute a good 
faith belief that the individual is or was impaired at 
work. An employer also may decline to employ a 
medical marijuana user (an applicant or an 
employee) in a safety-sensitive position. The law 
does not permit an individual to operate, navigate, 
or be in physical control of a motor vehicle, aircraft, 
motorized watercraft, or any other vehicle drawn 
by power other than muscle power while under the 
influence of marijuana. 

In California, the law permitting the recreational 
use of marijuana prohibits (1) possessing an open 
container or open package of marijuana or 
marijuana products while driving, operating, or 
riding in the passenger seat or compartment of a 
motor vehicle, boat, vessel, aircraft, or other vehicle 
used for transportation, or (2) smoking or ingesting 
marijuana or marijuana products while driving, 
operating a motor vehicle, boat, vessel, aircraft, or 
other vehicle used for transportation. The law also 
does not impact laws prohibiting driving or 

operating a vehicle, boat, vessel, or aircraft, while 
smoking, ingesting, or impaired by, marijuana or 
marijuana products or the penalties for violating 
those laws. 

In Colorado, users are prohibited from driving 
under the influence of marijuana or driving while 
impaired by marijuana. A test showing the presence 
of five nanograms (5ng) of THC in a user’s whole 
blood is considered proof that the driver was under 
the influence at the time of the test. 

In Connecticut, unless required by federal law or 
required to obtain federal funding, an employer 
cannot refuse to hire a person or discharge, 
penalize or threaten an employee solely on the 
basis of the individual’s status as a qualifying 
patient or primary caregiver. The medical 
marijuana laws prohibit the ingestion of marijuana 
in a moving vehicle. 

In Delaware, an employer can prohibit and 
discipline workers who ingest marijuana in any 
workplace or who work while under the influence 
of marijuana.  

However, a registered qualifying patient cannot 
be considered under the influence of marijuana 
solely because of the presence of metabolites or 
components of marijuana. Unless a failure to do so 
would cause the employer to lose a monetary or 
licensing-related benefit under federal law or 
federal regulation, an employer cannot 
discriminate against a person in hiring, 
termination, or any term or condition of 
employment, or otherwise penalize a person, if the 
discrimination is based upon (1) the person’s status 
as a cardholder, or (2) a registered qualifying 
patient’s positive drug test for marijuana 
components or metabolites, unless the patient 
used, possessed, or was impaired by marijuana on 
the premises of the place of employment or during 
the hours of employment. There is no exception for 
safety-sensitive workers. 

The medical marijuana laws do not permit (1) 
smoking marijuana in any form of transportation, 
or (2) operating, navigating, or being in actual 
physical control of any motor vehicle, aircraft, or 
motorboat while under the influence of marijuana, 
except that a registered qualifying patient or 
visiting qualifying patient is not be considered to be 
under the influence of marijuana solely because of 
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the presence of metabolites or components of 
marijuana.  

In the District of Columbia, the medical 
marijuana laws prohibits anyone from operating, 
navigating, or being in physical control of any 
motor vehicle, aircraft, or motorboat while under 
the influence of marijuana. The recreational 
marijuana law also does not permit driving while 
under the influence of marijuana, or driving while 
impaired by marijuana use or ingestion, nor does it 
modify existing laws concerning driving under the 
influence of, or while impaired by, marijuana. 

In Florida, Florida Constitutional Amendment 
No. 2 does not permit the operation of any vehicle, 
aircraft, train or boat while under the influence of 
marijuana. 

In Hawaii, the medical marijuana laws prohibit 
the medical use of marijuana in a moving vehicle or 
that endangers the health or well-being of another 
person.  

In Illinois, the medical marijuana laws prohibit 
(1) Using cannabis in a motor vehicle; (2) 
Possessing cannabis in a vehicle not open to the 
public unless the medical cannabis is in a 
reasonably secured, sealed, tamper-evident 
container and reasonably inaccessible while the 
vehicle is moving; (3) Operating, navigating, or 
being in physical control of a motor vehicle, 
aircraft, or motorboat while using or under the 
influence of cannabis; or (4) Use of medical 
cannabis by a person with a school bus permit or 
commercial driver’s license. 

Unless failing to do so would put an employer in 
violation of federal law or would cause it to lose a 
monetary or licensing-related benefit under federal 
law or rules, an employer cannot penalize a person 
solely for his or her status as a registered qualifying 
patient or a registered designated caregiver. At the 
same time, the law permits employers to 
implement drug-free workplace policies, including 
zero-tolerance policies as long as the policy treats 
all workers alike. 

In Maine, an employer will not be able to refuse 
to employ or otherwise penalize a person 21 years 
of age or older solely for consuming marijuana 
outside the employer’s property. As a result, pre-
hire marijuana testing is prohibited for those 

employers subject to the state’s drug-testing law. 
Additionally, unless failing to do so would put the 
employer in violation of federal law or cause it to 
lose a federal contract or funding, an employer 
cannot penalize a person solely for that person’s 
status as a qualifying patient or a primary caregiver. 

The marijuana laws also prohibit operating, 
navigating, or being in actual physical control of 
any motor vehicle, aircraft, motorboat, 
snowmobile, or ATV while under the influence of 
marijuana.  

In Massachusetts, the recreational marijuana 
law does not amend existing penalties for 
operating, navigating or being in actual physical 
control of any motor vehicle, train, aircraft, 
motorboat or other motorized form of transport or 
machinery while using or impaired by marijuana or 
a marijuana product. The medical marijuana laws 
also prohibit operation of a motor vehicle, boat, or 
aircraft while under the influence of marijuana. 
Medical marijuana users are, however, entitled to 
reasonable accommodation of their marijuana use 
in accordance with the state’s law against 
discrimination on the basis of “handicap,” and 
must engage in the reasonable accommodation 
process upon request of an applicant or employee.  

In Michigan, the medical marijuana laws prohibit 
operating, navigating, or being in actual physical 
control of any motor vehicle, aircraft, or motorboat 
while under the influence of marijuana. In 2018, 
Michigan became the first Midwestern state to 
embrace the recreational use of marijuana, as 
voters endorsed Proposal 1 at the ballot box. The 
law will allow adults age 21 or over to possess, 
consume, purchase, and transport up to 2.5 ounces 
of marijuana and/or 15 grams of marijuana 
concentrate. Proposal 1 specifically states that it 
“does not require an employer to permit or 
accommodate” marijuana use “in any workplace or 
on the employer’s property.” As in other 
jurisdictions with recreational marijuana laws, 
Michigan employers may continue to discipline 
employees (up to and including termination) for 
violations of drug-free workplace policies or for 
working while impaired by marijuana. Driving 
under the influence, and public consumption of 
marijuana and marijuana products, are also 
prohibited. 

In Minnesota, unless failing to do so would 
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violate federal law or regulations or cause an 
employer to lose a monetary or licensing-related 
benefit under federal law or regulations, an 
employer cannot discriminate against a person in 
hiring, termination, or any term or condition of 
employment, or otherwise penalize a person, if 
discrimination is based upon either: (1) The 
person’s status as a patient enrolled in a state 
registry program; or (2) A patient’s positive drug 
test for cannabis components or metabolites, 
unless s/he used, possessed, or was impaired by 
medical cannabis on the employer’s premises 
during hours of employment. 

The marijuana laws further prohibit: (1) 
vaporizing medical cannabis in a place of 
employment; or (2) operating, navigating, or 
physically controlling a motor vehicle, etc., or 
working on transportation of property, equipment, 
or facilities while under the influence of medical 
cannabis. Note that individuals are not permitted 
to smoke marijuana as a matter of Minnesota law; 
rather, the state provides approved marijuana 
products. 

In Missouri, under voter-approved Amendment 
2, Missouri residents who suffer from at least one 
“qualifying medical condition,” or their caregivers, 
will be entitled to obtain identification cards from 
the state Department of Health and Senior Services 
enabling the holder to purchase marijuana and 
marijuana-infused products, which may be 
consumed to alleviate the effects of the medical 
condition. Amendment 2 greatly expanded the 
scope of prior law, which only permitted the limited 
use of cannabidiol products for individuals with 
intractable epilepsy.  

Amendment 2 does not grant employees who use 
marijuana special workplace protections. Indeed, it 
explains that employees may not sue employers for 
“wrongful discharge, discrimination, or any similar 
cause of action” if employers prohibit employees 
from working or attempting to work while under 
the influence of marijuana or discipline them for 
doing so. Qualifying patients may not consume 
marijuana in public and may not operate any 
dangerous devices or vehicles while under the 
influence. 

In Montana, the medical marijuana law prohibits 
operating, navigating, or being in actual physical 
control of a motor vehicle, aircraft, or motorboat 

while under the influence of marijuana. 

In Nevada, an employer must attempt to make 
reasonable accommodations for the medical needs 
of an employee who engaged in the medical use of 
marijuana if the employee holds a valid registry 
identification card, provided the reasonable 
accommodation would not: (1) Pose a threat of 
harm or danger to persons or property or impose 
an undue hardship on the employer; or (2) Prohibit 
the employee from fulfilling any and all of his or her 
job responsibilities. An employer need not allow 
the medical use of marijuana in the workplace, and 
does not have to modify the job or working 
conditions of a person who engages in the medical 
use of marijuana adopted to advance the 
reasonable business purposes of the employer. 

The recreational marijuana law does not prevent 
imposition of civil, criminal, or other penalties for 
driving, operating, or being in actual physical 
control of a vehicle, aircraft, or vessel under power 
or sail while under the influence of marijuana or 
while impaired by marijuana. Similarly, an 
individual with a medical marijuana registry card 
identification card cannot drive, operate, or be in 
actual physical control of a vehicle or vessel under 
power or sail while under the influence of 
marijuana. 

In New Hampshire, the medical marijuana laws 
prohibit these activities, if performed by an 
individual under the influence of cannabis: (1) 
operating a motor vehicle, commercial vehicle, 
boat, vessel, or any other vehicle propelled or 
drawn by power other than muscular power, or (2) 
operating heavy machinery or handling a 
dangerous instrumentality. Employers do not have 
to accommodate medical marijuana users, and 
individuals are subject to arrest if using, possessing, 
or under the influence of cannabis in his or her 
place of employment without the employer’s 
written permission. 

In New Jersey, the medical marijuana laws 
prohibit: (1) operating, navigating, or being in 
actual physical control of any vehicle, aircraft, 
railroad train, stationary heavy equipment, or 
vessel while under the influence of marijuana; or (2) 
smoking marijuana in a private vehicle unless the 
vehicle is not in operation. 

In New York, being a certified patient qualifies as 
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having a “disability” under state human rights and 
civil rights laws. It is an unlawful discriminatory 
practice for an employer to refuse to provide 
reasonable accommodations to the known 
disabilities of an applicant or employee in 
connection with a job or occupation sought or held. 
Therefore, although the medical marijuana law 
prohibits no employer from enforcing a policy 
prohibiting employees from performing 
employment duties while impaired by a controlled 
substance, some type of accommodation may be 
required for New York medical marijuana patients. 
In addition, the law requires no employer to do any 
act that would put it in violation of federal law or 
cause it to lose a federal contract or funding. 
Consumption of an approved medical marijuana 
product (the law does not permit the use of smoked 
marijuana) is not permitted in any motor vehicle, 
either public or private, that is located upon public 
highways, private roads open to motor vehicle 
traffic, parking area of a shopping center or any 
parking lot. 

In North Dakota, a qualified patient or primary 
caregiver can be liable for damages or face criminal 
prosecution due to operating a vehicle while under 
the influence of marijuana. 

In Ohio, registered patients cannot operate a 
vehicle, streetcar, trackless trolley, watercraft, or 
aircraft while under the influence of medical 
marijuana. 

In Oklahoma, citizens voted in June 2018 to 
legalize the use of marijuana for medicinal use. In 
late August, the state began accepting applications 
for medical marijuana patients. The law does 
prohibit adverse action against medical marijuana 
patients based solely on their status as a registered 
patient or solely because of a positive marijuana 
drug test.  

In Oregon, the medical marijuana law prohibits 
driving under the influence of marijuana. 
Furthermore, under the recreational marijuana 
laws, use of marijuana while driving is prohibited 
and classified as a Class B traffic violation. 

In Pennsylvania, employers cannot discharge, 
threaten, refuse to hire, or otherwise discriminate 
or retaliate against an employee regarding his or 
her compensation, terms, conditions, location, or 
privileges solely on the basis of the employee’s 

status as a certified medical marijuana user. 
However, employers can prohibit patients from 
performing, while under the influence of medical 
marijuana: (1) Any task the employer deems life 
threatening to either the employee or co-
employees, or (2) Any duty that could cause a 
public health or safety risk. These prohibitions do 
not constitute an adverse employment decision 
even if it causes the employee financial harm. The 
law does not limit an employer’s ability to 
discipline an employee for being under the 
influence of medical marijuana in the workplace or 
for working while under the influence when the 
employee’s conduct falls below the standard of 
care normally accepted for that position; however, 
a positive drug test alone may not be sufficient to 
establish that an individual was in fact impaired by 
marijuana while at work. 

In Rhode Island, an employer cannot refuse to 
employ or otherwise penalize a person solely for his 
or her status as a cardholder. The medical 
marijuana laws prohibit operating, navigating, or 
being in actual physical control of a motor vehicle, 
aircraft, or motorboat while under the influence of 
marijuana; but note that a registered qualifying 
patient is not considered under the influence solely 
for having marijuana metabolites in his or her 
system. 

In Utah, Voters in Utah approved a medical 
marijuana ballot initiative, Proposition 2, although 
that law was then modified by legislative 
amendments. The new law allows medical 
cannabis treatments for patients with certain 
qualifying medical conditions.  It prohibits 
operating or being in physical control of a motor 
vehicle with a controlled substance or metabolite in 
the body.   

In Vermont, the medical marijuana laws prohibit, 
while under the influence of marijuana: (1) 
operating a motor vehicle, boat, or vessel, or any 
other vehicle propelled or drawn by power other 
than muscular power, or (2) operating heavy 
machinery or handling a dangerous 
instrumentality. As of July 1, 2018, the possession 
and use of marijuana for recreational purposes is 
permitted; however, the law creates no cause of 
action against an employer that discharges an 
employee for violating a policy that restricts or 
prohibits marijuana use by employees.  
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In Washington, the medical marijuana laws do 
not permit using medical marijuana in a way that 
endangers a person’s health or well-being through 
the use of a motorized vehicle on a street, road, or 
highway. Similarly, the recreational marijuana law 
prohibits driving while under the influence of 
marijuana. The state has adopted a test cutoff level 
above which a user is presumed to be impaired and 
prohibited from operating a vehicle.  

In West Virginia, the state’s new medical 
marijuana law provides that employers cannot 
discharge, threaten, refuse to hire or otherwise 
discriminate or retaliate against an employee in the 
terms and conditions of employment solely on the 
basis of the individual’s status as a certified medical 
marijuana user. At the same time, employers can 
discipline workers for being under the influence of 
marijuana when the employee’s conduct falls 
below the standard of care normally accepted for 
the position, or when the employee is under the 
influence of marijuana at work. Registered patients 
may not operate or be in physical control of a 
motor vehicle while having more than 3 ng/ml of 
active THC per milliliter of blood. The law is slated 
to go into effect in July 2019, but legislative efforts 
to expand the law and move up the effective date 
have been introduced in the legislature. 

X. State Court Rulings and Statutes 

Barbuto v. Advantage Sales & Marketing 
(Massachusetts) 

On July 17, 2017, the Massachusetts Supreme 
Judicial Court unanimously held that an employee 
may pursue a disability discrimination claim under 
state law against her former employer for failing to 
accommodate the employee’s use of medical 
marijuana. This is the first decision by any state’s 
highest court to recognize a duty to accommodate 
medical marijuana users at work. 

In 2012, Massachusetts voters approved a law 
titled “An Act For The Humanitarian Medical Use of 
Marijuana” (the “Medical Marijuana Act”). Because 
of the Medical Marijuana Act, Massachusetts is one 
of the many states that permit limited use and 
possession of marijuana for medical treatment for 
qualifying patients.  

Because of federal laws, until the Massachusetts 
Supreme Judicial Court’s decision in Barbuto v. 

Advantage Sales & Marketing, LLC, SJC-12226, all of 
the state supreme courts that had addressed the 
issue had held that employers are not required to 
accommodate an employee’s use of medical 
marijuana. 

In her complaint, the plaintiff alleged that, after 
she accepted a job offer, her new employer 
informed her that she was required to take a drug 
test. The plaintiff then told her new supervisor that 
she would test positive for marijuana because, 
pursuant to the Medical Marijuana Act, her 
physician had provided her with a written 
certification that allowed her to use marijuana as a 
treatment for her digestive issues. She also told her 
new supervisor that she did not use marijuana on a 
daily basis and that she would refrain from using it 
before or at work. In response, the supervisor 
stated that the plaintiff's lawful medical use of 
marijuana would not be an issue. 

After working for one day, her drug test results 
were returned, and as the plaintiff predicted, she 
had tested positive for marijuana. Her new 
employer then terminated her employment. When 
the plaintiff objected that her use of medical 
marijuana was permitted by Massachusetts law, the 
company’s human resources representative 
responded by stating “we follow federal law, not 
state law.” 

The plaintiff subsequently sued her former 
employer for, among other things, violating 
Massachusetts’ anti-discrimination law (known as 
“Chapter 151B”) and the Medical Marijuana Act. She 
claimed that her former employer engaged in 
disability discrimination, thereby violating Chapter 
151B, by failing to accommodate her medical 
marijuana use. The plaintiff's former employer 
moved to dismiss these claims, arguing that her 
requested accommodation – the continued use of 
medical marijuana – was not reasonable because it 
remains a federal crime. The trial court agreed and 
dismissed the plaintiff's discrimination claims. 

On appeal, the Supreme Judicial Court, 
Massachusetts’ highest appellate court, overturned 
the trial court’s decision dismissing the plaintiff's 
Chapter 151B claims. In framing the issue, the court 
noted that the plaintiff's complaint adequately 
alleged that she (a) had a disability (Crohn’s 
disease), (b) experienced an adverse employment 
action (termination), and (c) was capable of 
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performing the essential functions of her job with 
an accommodation (a waiver of the company’s 
policy declining to hire anyone who fails a drug 
test). Having adequately alleged a claim of 
disability discrimination, the court concluded that 
dismissal was improper – “if the accommodation 
she alleges is facially reasonable.” 

The court went on to state that, in light of the 
Medical Marijuana Act, as a matter of state law, “the 
use and possession of medically prescribed 
marijuana by a qualifying patient is as lawful as the 
use and possession of any other prescribed 
medication.” In addition, the court noted that the 
Medical Marijuana Act itself states that patients 
may not be denied “any right or privilege on the 
basis of their medical marijuana use,” and 
reasoned that an employee’s right to a reasonable 
accommodation under Chapter 151B was one use 
such “right or privilege.”2 Further, the court noted 
that the Medical Marijuana Act expressly states that 
it does not require employers to permit the use of 
medical marijuana in the workplace and concluded 
that this limitation “implicitly recognizes that the 
off-site medical use of marijuana might be” a 
reasonable accommodation under Chapter 151B. 

The court went on to state that just because the 
plaintiff's “possession of medical marijuana is in 
violation of Federal law does not make it per se 
unreasonable as an accommodation.” In refusing to 
defer to federal law, the court noted that in 1970, 
when marijuana was added to Schedule I of the 
CSA, marijuana had no accepted medical use. Since 
that time, however, the majority of states had 
adopted laws permitting the medical use of 
marijuana. Thus, according to the court, “[t]o 
declare an accommodation for medical marijuana 
to be per se unreasonable out of respect for Federal 
law would not be respectful of the recognition of 
Massachusetts voters, shared by the legislatures or 
voters in the vast majority of States, that marijuana 
has an accepted medical use for some patients 
suffering from debilitating medical conditions.” The 
court also noted, in a footnote, that the employer 
had waived the argument that conflict between 
Massachusetts and federal law requires the 
conclusion that an employee’s use of medical 
marijuana is facially unreasonable, although that 
argument was successful in defeating a disability 
discrimination claim in Oregon. 

Moreover, the court noted that even if the 

plaintiff's requested accommodation was 
unreasonable, Chapter 151B required her employer 
to engage in the interactive process with her to 
explore whether another form of accommodation 
was possible. 

Notably, although the court permitted the 
plaintiff's disability discrimination claims to 
proceed, the court affirmed the trial court’s 
dismissal of her claims under the Medical Marijuana 
Act and for common law wrongful termination, 
finding that the Medical Marijuana Act itself did not 
create a private right of action against employers. 

The Barbuto decision represents a major change 
for employers in Massachusetts. Because of the 
court’s decision, employers in Massachusetts 
cannot outright deny a request to accommodate 
medical marijuana users, regardless of a facially 
neutral drug-testing policy, and instead must 
engage in the interactive process. The court 
provided guidance on evaluating requests for 
accommodation. Notably, the court observed that 
employers may still prohibit employees from 
coming to work under the influence of marijuana or 
from using marijuana at the workplace. Moreover, 
employers are not required to accommodate an 
employee’s recreational use of marijuana. 
Significantly, the court encouraged employers to 
start the interactive process by confirming with the 
employee’s physician that medical marijuana is the 
most effective medication, and that any alternative 
medication permitted by the employer’s drug 
policy would be less effective. More discussions on 
accommodating employees can be found in Section 
XI. 

New York Statute 

On January 6, 2016, the Commissioner of Health 
of the State of New York certified that the medical 
marijuana program established by New York’s 
Compassionate Care Act could be implemented in 
accordance with public health and safety interests. 
The next day, the first dispensaries offering medical 
marijuana in New York opened.  

The Compassionate Care Act, which was signed 
into law in July 2014, legalizes and regulates the 
manufacture, sale and use of medical marijuana in 
New York. The Act sets forth specific conditions 
under which a patient may obtain medical 
marijuana.  
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The patient must suffer from a “severe, 
debilitating or life threatening condition” that is 
accompanied by an associated or complicating 
condition.” The Act specifically listed 10 qualifying 
conditions and five qualifying associated or 
complicating conditions, since expanded, in order 
to be a certified patient. 

The patient must be certified as having the 
required “condition” by a physician who is 
registered with the New York Department of Health 
to certify patients under the Act. 

A certified patient must obtain the medical 
marijuana from a licensed New York “medical 
marijuana dispensary.”  

The Act does not authorize the use of the 
marijuana plant, but only liquids manufactured by 
certified laboratories that are subject to quality 
control. At least one of the forms of marijuana that 
can be prescribed through the state contains only 
low amounts of THC, the psychoactive component 
for which most employer drug-free workplace 
programs test. 

Like medical marijuana legislation in some other 
states, the Compassionate Care Act establishes 
employment protections for medical marijuana 
use. Specifically, it provides that certified patients 
shall not be subjected to “disciplinary action by a 
business” for exercising their rights to use medical 
marijuana. It also contains a nondiscrimination 
provision, which states that being a patient for 
whom a doctor in New York State has prescribed 
medical marijuana is a “disability” under the New 
York State Human Rights Law (“NYSHRL”). As a 
result, employers in New York State with four or 
more employees are prohibited from firing or 
refusing to hire an individual, and from 
discriminating against an individual in 
compensation or in the terms and conditions of 
employment, based on the individual’s status as a 
patient who is certified under state law to use 
medical marijuana. Additionally, businesses in New 
York with four or more employees must provide 
reasonable accommodations to employees or 
prospective employees who are certified to use 
medical marijuana. 

Significantly, though, the nondiscrimination 
provision of the Compassionate Care Act sets forth 
two exceptions: (1) it “shall not bar enforcement of 

a policy prohibiting an employee from performing 
his or her employment duties while impaired by a 
controlled substance;” and (2) it “shall not require 
any person or entity to do any act that would put 
the person or entity in violation of federal law or 
cause it to lose a federal contract or funding.” 
Accordingly, New York employers will still be able 
to maintain a safe workplace by restricting 
employees from performing their duties while 
under the influence of marijuana. For example, 
employers may still adopt and maintain reasonable 
policies or procedures – including drug testing – to 
ensure that an individual is not working while 
under the influence of a controlled substance 
(including marijuana) or engaging in the illegal use 
of drugs. Substance abuse prevention policies 
should notify employees that the use of controlled 
substances (including medical marijuana) is 
prohibited during work hours and that disciplinary 
action will be taken against anyone who violates 
that policy.  

One difficulty for employers in 
implementing such policies is that the regulations 
do not define “under the influence.” Unlike alcohol, 
the effects of medical marijuana may not be as 
readily apparent through observation alone and are 
likely to persist long-term. Such uncertainty raises 
the risks of litigation for employers as they try to 
establish objective standards on which to base an 
adverse employment action.  

Employers who are subject to federal 
regulations that require certain testing or safety 
precautions related to marijuana use must still 
abide by these federal regulations and may do so 
without violating New York law. The Department of 
Transportation, Department of Defense, 
Department of Energy, and/or federal grants or 
contracts have regulations that impact marijuana 
use. New York’s Compassionate Care Act does not 
require an employer to take any act that would put 
the employer in violation of such laws or cause it to 
lose a federal contract or funding, so employers 
would not, for example, have to employ a medical 
marijuana user in a role that prohibited such use as 
a matter of law. In the wake of legislation passed in 
other states legalizing the use of marijuana for 
medical use, the U.S. Department of Justice has 
clarified that marijuana remains an illegal drug 
under the CSA and that federal prosecutors will 
continue to aggressively enforce that statute.  
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Under the NYSHRL, employers have an 
obligation to accommodate individuals with 
disabilities. Accordingly, employers will need to be 
mindful of legal obligations to engage in an 
interactive dialogue with employees who are 
certified patients under the Act and, where 
possible, reasonably accommodate employees 
with respect to underlying medical conditions. The 
accommodation strategies will need to include 
considerations of an employer’s obligation to 
maintain a safe work environment. Under the 
Americans with Disabilities Act, permitting the use 
of a drug made illegal under federal law is not a 
reasonable accommodation, but New York’s law 
appears to reach further. Bear in mind that New 
York law does not require an employer to 
accommodate a medical marijuana user by 
allowing the user to carry marijuana onto work 
property or to use it on work premises. An employer 
should be careful not to implement 
accommodations that are affirmatively illegal as a 
matter of federal law. Stated otherwise, 
accommodating the user, but not the use, is 
advised. Nevertheless, it may be difficult to 
navigate between federal and state law, 
particularly as to employees who hold safety-
sensitive jobs but who are not subject to federal 
bars on marijuana use. For these reasons, some 
employers may wish to continue to reject medical 
marijuana as an excuse for a positive test result. If 
they choose to take this position, however, they 
may become the subject of a “test case” seeking to 
clarify the limits of the Compassionate Care Act 
where inconsistent with federal law.  

Nevada Statute 

In Nevada, an employer must attempt to make 
reasonable accommodations for the medical needs 
of an employee who engaged in the medical use of 
marijuana if the employee holds a valid registry 
identification card, provided the reasonable 
accommodation would not: (1) Pose a threat of 
harm or danger to persons or property or impose 
an undue hardship on the employer; or (2) Prohibit 
the employee from fulfilling any and all of his or her 
job responsibilities. An employer need not allow 
the medical use of marijuana in the workplace, and 
does not have to modify the job or working 
conditions of a person who engages in the medical 
use of marijuana adopted to advance the 
reasonable business purposes of the employer. 

The recreational marijuana law does not prevent 
imposition of civil, criminal, or other penalties for 
driving, operating, or being in actual physical 
control of a vehicle, aircraft, or vessel under power 
or sail while under the influence of marijuana or 
while impaired by marijuana. Similarly, an 
individual with a medical marijuana registry card 
identification card cannot drive, operate, or be in 
actual physical control of a vehicle or vessel under 
power or sail while under the influence of 
marijuana. More discussions on accommodating 
employees can be found in Section XI. 

Callaghan v. Darlington Fabrics and the Moore 
Company (Rhode Island) 

In a case of first impression in the state, the 
Rhode Island Superior Court ruled an employer is 
prohibited from refusing to hire a prospective 
employee because the employee would potentially 
fail a pre-employment drug test due to the 
employee’s use of medical marijuana. In Callaghan 
v. Darlington Fabrics and the Moore Company, the 
court held the state’s Hawkins-Slater Medical 
Marijuana Act (the “Medical Marijuana Act”), which 
prohibits discrimination against medical marijuana 
users, also protects the cardholder’s actual use of 
marijuana. Even though using marijuana is still 
illegal under federal law, the court held that 
employers that refuse to hire card-carrying 
prospective employees due to their use of medical 
marijuana may be subject to liability under the 
Medical Marijuana Act. 

In June 2014, the plaintiff, then a master’s 
student at the University of Rhode Island, sought an 
internship as a requirement of the program. The 
plaintiff applied for the position and, on June 30, 
2014, met with the defendant’s human resources 
coordinator. At this meeting, the plaintiff signed the 
defendant’s Fitness for Duty Statement, 
acknowledging that it required applicants to pass a 
pre-employment drug test prior to being hired. 
During this meeting, the plaintiff also disclosed that 
she held a medical marijuana card, authorized by 
the Medical Marijuana Act. 

On the morning of July 2, 2014, the HR 
coordinator called the plaintiff about the position. 
During the conversation, the HR coordinator asked 
the plaintiff if she was currently using medical 
marijuana, to which the plaintiff responded in the 
affirmative. The plaintiff informed the coordinator 
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that a pre-employment drug screening would be 
positive for marijuana, but she would not use or 
possess marijuana in the workplace. Nevertheless, 
the HR coordinator informed the plaintiff that a 
positive drug test would “prevent the Company 
from hiring her.” Later that afternoon, the HR 
coordinator called the plaintiff to inform her that 
because she could not pass the pre-employment 
drug test, the defendant was unable to offer her the 
internship.  

On November 12, 2014, the plaintiff filed a three-
count complaint against the defendant. Count I 
sought a declaratory judgment that the failure to 
hire a prospective employee based on his or her 
status as a medical marijuana card holder and user 
is a violation of the Medical Marijuana Act. Count II 
alleged the defendant violated the Rhode Island 
Civil Rights Act (the “RICRA”). Count III alleged 
employment discrimination in violation of the 
Medical Marijuana Act. 

After a lengthy analysis, which ultimately 
concluded the Medical Marijuana Act contained an 
implied private right of action, the Superior Court 
turned to the question of whether the defendant 
violated the Medical Marijuana Act when it refused 
to hire the plaintiff due to her use of medical 
marijuana. Section 21-28.6-4(d) of the Medical 
Marijuana Act prohibits employers from refusing to 
employ “a person solely for his or her status as a 
cardholder.” The defendant argued that it did not 
refuse to hire the plaintiff because of her status as a 
medical marijuana cardholder, but because of her 
admitted inability to pass the mandatory pre-
employment drug test. The defendant further 
argued that the Medical Marijuana Act should not 
be interpreted to require employers to 
accommodate medical marijuana use, citing that 
their manufacturing facility contains dangerous 
equipment and employees under the influence of 
marijuana may jeopardize workplace safety. 

The Superior Court rejected both arguments. The 
court read §21-28.6-4(d) in conjunction with §21-
28.6-4(a), which provides, “[a] qualifying patient 
cardholder who has in his or her possession a 
registry identification card shall not be . . . denied 
any right or privilege . . . for the medical use of 
marijuana.” By reading these two sections of the 
Medical Marijuana Act together, the court 
“glean[ed] that the Hawkins-Slater Act provides 
that employers cannot refuse to employ a person 

for his or her status as a cardholder, and that that 
right may not be denied for the medical use of 
marijuana.” According to the court, “[t]he statutory 
scheme is premised on the idea that ‘State law 
should make a distinction between the medical and 
nonmedical use of marijuana.’” The court 
emphasized the fact that if the statute was not 
interpreted in this broad manner, then medical 
marijuana users would not be protected because 
they could be screened out by a facially neutral 
drug test, which a nonmedical user could pass by 
refraining from smoking just long enough to pass.  

The defendant’s workplace safety argument also 
failed, as the court pointed to the language in the 
statute that explicitly states the Medical Marijuana 
Act shall not permit “[a]ny person to undertake any 
task under the influence of marijuana, when doing 
so would constitute negligence or professional 
malpractice.” R.I. Gen. Laws § 21-28.6-7(a)(1). Thus, 
according to the court, “[i]f an employee came to 
work under the influence, and unable to perform 
his or her duties in a competent manner, the 
employer would thus not have to tolerate such 
behavior.” The court granted the plaintiff’s motion 
for summary judgment and concluded that the 
defendant violated the Medical Marijuana Act by 
denying the plaintiff an employment opportunity 
based on the fact that she would not be able to 
pass a drug screening. 

The court concluded the Medical Marijuana Act 
was not preempted by the federal CSA because the 
Medical Marijuana Act did not require employers to 
accommodate the use of medical marijuana in the 
workplace, and the two statutes occupied two 
completely different areas of the law. While the CSA 
seeks to outlaw the “illegal importation, 
manufacture, distribution, and possession and 
improper use of controlled substances,” the 
Medical Marijuana Act is intended to function in the 
realm of anti-discrimination and employment law. 
Since it was not impossible to comply with both the 
federal and state law, and since the Medical 
Marijuana Act did not frustrate the purpose of the 
CSA, the court rejected the defendant’s federal 
preemption argument. 

The court also ruled that the plaintiff was 
disabled under the RICRA. The RICRA prohibits, 
inter alia, discrimination based on disability in the 
making and enforcement of contracts, and has 
been interpreted to provide protections against all 
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forms of employment discrimination. The 
defendant argued that active drug use is not a 
disability under RICRA, and thus its refusal to hire 
the plaintiff was not discriminatory. The court 
rejected this contention, and made clear that in 
order to be a medical marijuana cardholder under 
the Medical Marijuana Act, one must suffer from a 
“debilitating medical condition.” To qualify as a 
“debilitating medical condition” under the Act, the 
condition must necessarily “substantially limit [] 
one or more . . . major life activities.” Examples in 
the Medical Marijuana Act itself include severe 
ailments, such as cancer, glaucoma, HIV/AIDS, and 
related symptoms, such as chronic pain and 
seizures. Thus, the court concluded that if a person 
qualifies for a medical marijuana card, it 
necessarily follows that he or she has a debilitating 
medical condition that qualifies them as disabled 
under the RICRA. 

Callaghan is the first case in Rhode Island to 
conclude that the Medical Marijuana Act protects 
disabled individuals from discrimination not only 
because of their status as a medical marijuana 
cardholder, but also because of their actual use of 
medical marijuana. While the case does not require 
employers in the state to make accommodations 
for medical marijuana use in the workplace, it may 
nonetheless have a significant impact on employers 
in the hiring process. More states are making the 
medical use of marijuana and/or the general use of 
marijuana legal. Marijuana remains illegal under 
federal law and there may be more aggressive 
enforcement against marijuana use under the 
Trump administration. These countervailing forces 
will create a difficult landscape for employers to 
navigate so stay tuned for further developments. 

XI.  Conclusion 

 A. Federal Law May Not Trump Employee 
Protections under State Medical Marijuana Law 

Noffsinger I, discussed in Section VI, is significant 
because it is the first decision to conclude that 
marijuana’s unlawful status under federal law does 
not bar a discrimination claim based on conduct 
protected by state medical marijuana laws. While 
the decision specifically concerns PUMA, its 
conclusion may have far-reaching consequences 
that can substantially change the playing field for 
employers, including employers that operate in the 
growing number of states that also provide 

affirmative employment protections for medical 
marijuana users.  

Many years ago, the United States Supreme Court 
ruled that both medical marijuana growers and 
users could be prosecuted under the CSA. 
Additionally, several years ago, the Oregon 
Supreme Court held that the CSA preempts the 
Oregon Medical Marijuana Act. 

Thus, until Noffsinger I, employers could 
generally—without contrary authority—reasonably 
argue that the federal CSA, which criminalizes 
marijuana, preempts state medical marijuana laws. 
This allowed employers to enforce a drug-testing 
policy under which all applicants and employees 
were subject to adverse action for positive test 
results because marijuana remained illegal as a 
matter of federal law. So long as the policy was 
applied uniformly, the employer could take the 
position that it was not taking action against an 
employee due to the employee’s status as a 
medical marijuana user, but, rather, was simply 
enforcing a policy applicable to all employees with 
respect to drugs that are illegal under federal law. 
Noffsinger I arguably invalidates that approach 
under Connecticut law, and courts in other 
jurisdictions with similar medical marijuana 
statutes might follow this lead. 

As noted above, Noffsinger I also is significant 
because the court concluded there is a private 
cause of action for violations of the PUMA 
discrimination provision. By recognizing an implied 
cause of action, the decision could increase the 
potential for litigation in other states with medical 
marijuana laws without an express statutory 
enforcement mechanism. 

Furthermore, in Noffsinger II, the court rejected 
the argument that employees subject to the federal 
DFWA, could decline to follow state law limiting 
adverse employment action against medical 
marijuana patients. Reading the DFWA narrowly 
and concluding it prohibits only the possession and 
use of (federally) illegal drugs at work, the court 
concluded that the DFWA did not obligate the 
defendant to rescind the plaintiff’s job offer 
because she reportedly used marijuana for 
medicinal use after work during off-hours.  

Noffsinger II is significant because it is the first 
decision to address a claim that an employer’s 
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DFWA obligations excuse action contrary to state 
law when a worker is using marijuana in 
accordance with that state law. It bears emphasis 
that the same reasoning could be deemed 
persuasive by courts in any other state. The 
takeaway is that the DFWA is not a “free pass” to 
justify or defend the application of a “zero 
tolerance” policy in jurisdictions that have adopted 
protections for medical marijuana users. 

It bears emphasis that the Noffsinger case is the 
second significant dispute and the first from a 
federal court to assess the employment impact of a 
state law permitting the use of medical marijuana. 
In Barbuto v. Advantage Sales & Marketing, LLC, 
SJC-12226, as discussed in Section X, the 
Massachusetts Supreme Judicial Court determined 
that an employer has obligations to accommodate 
lawful medical marijuana users under 
Massachusetts disability discrimination laws. 
Barbuto and Noffsinger may signal a new trend 
expanding the protections that must be afforded to 
employees who use medical marijuana under state 
law. 

B. When is Accommodating a Medical Marijuana User 
Reasonable? 

The Barbuto decision, discussed in Section VII, 
represents a major change for employers in 
Massachusetts. Because of the court’s decision, 
employers in Massachusetts cannot outright deny a 
request to accommodate medical marijuana users, 
regardless of a facially neutral drug-testing policy, 
and instead must engage in the interactive process.  

The court provided guidance on evaluating 
requests for accommodation. Notably, the court 
observed that employers may still prohibit 
employees from coming to work under the 
influence of marijuana or from using marijuana at 
the workplace. Moreover, employers are not 
required to accommodate an employee’s 
recreational use of marijuana. Significantly, the 
court encouraged employers to start the interactive 
process by confirming with the employee’s 
physician that medical marijuana is the most 
effective medication, and that any alternative 
medication permitted by the employer’s drug 
policy would be less effective.  

If so, the court noted that under Chapter 151B an 
employer may nevertheless reject a proposed 

accommodation if it poses an “undue hardship.” 
The court then identified circumstances that might 
establish an undue hardship defense, such as 
where the continued use of medical marijuana 
would: 

• “impair the employee’s performance of her 
work,” 

• “pose an unacceptably significant safety risk to 
the public, the employee, or her fellow 
employees,” or 

• “violate an employer’s contractual or statutory 
obligation, and thereby jeopardize its ability to 
perform its business.” 

 
Thus, employers may be able to decline to place 

medical marijuana users in safety- or security-
sensitive roles, in roles where their performance 
would be compromised, or in roles subject to the 
federal DFWA. However, the Nofsinger decisions call 
that argument into doubt. Workers who are subject 
to federal drug and alcohol testing requirements, 
such as those adopted by the U.S. Department of 
Transportation, cannot place medical marijuana 
users in those roles that explicitly prohibit medical 
marijuana accommodation, but may be asked to 
consider alternative accommodations, such as 
placing qualified workers in another role.  

XII. Top Practical Pointers 

• Check that your DOT testing program policies 
are up-to-date and that your testing provider 
also is up-to-date.  

Effective January 1, 2018, employers with 
employees subject to the U.S. Department of 
Transportation’s drug-testing regulations faced 
broader testing obligations based on a Final Rule 
issued in November 2017. DOT clarified what 
changes, if any, covered employers must make to 
their DOT testing program policies. The Final Rule 
adds four semi-synthetic opioids to DOT’s standard 
5-panel drug testing program for all DOT modalities 
and employers in DOT-regulated industries subject 
to 49 Code of Federal Regulations (CFR) Part 40 
(e.g., certain DOT-regulated motor carriers, 
railroads and mass transit, aviation and pipeline 
employers). With that revision of the regulations, 
employees subject to DOT testing also must be 
tested for the following federal Controlled 
Substance Act Schedule II semi-synthetic 
prescription drugs: hydrocodone; hydromorphone; 
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oxymorphone; and oxycodone. In addition, 
effective January 1, 2018, the regulations rename 
the category or class of drugs currently referred to 
as “opiates” to “opioids.” (Also, with respect to 
amphetamines testing, the revised rule removed 
methylenedioxyethylamphetamine (MDEA) as a 
confirmatory test analyte.) 

• The legal status of marijuana is clear (for the 
most part) for transportation workers subject 
to DOT drug and alcohol use/testing rules. 

For employers with regulated workers subject to 
DOT drug and alcohol use and testing rules, the 
legal status of marijuana is far clearer. Specifically, 
under the DOT’s Drug and Alcohol Testing 
Regulation—Code of Federal Regulation title 49, 
part 40, at section 40.151(e)—“medical marijuana” 
is not an authorized valid medical explanation for a 
transportation worker’s positive drug test result. 
Therefore, Medical Review Officers will not verify a 
drug test as negative based upon information that a 
physician recommended or prescribed “medical 
marijuana.” However, employers in nonregulated 
industries must take care to balance competing 
laws. For example, Arizona’s law permits employers 
to treat those employees who test positive as 
impaired at work, and subject to dismissal if the 
test used is conducted in accordance with certain 
protections established by a voluntary state law. 
Employers who follow other protocols are required 
to accommodate the medical marijuana use, 
depending upon the employee’s position. 

• There are consequences under the federal law 
for regulated workers who engage in 
prohibited conduct, and otherwise, the 
employer must specify additional 
policies/consequences.  

DOT regulations specify consequences for 
workers who engage in prohibited conduct. First, 
the worker must be removed from safety-sensitive 
functions and referred to a Substance Abuse 
Professional (“SAP”) for evaluation. Job applicants 
must be provided with a list of SAPs even if they are 
not hired. Second, a worker cannot return to safety-
sensitive functions until the driver has been 
evaluated by an SAP, has completed education 
and/or rehabilitation as the SAP deems appropriate 
and has taken a return-to-duty test with a negative 
result. The SAP must prescribe some education or 
treatment. Assuming the worker complies, he or 

she may resume performing safety-sensitive 
functions, subject to unannounced observed 
follow-up testing consisting of at least six tests in 
the first 12 months following the return to duty, and 
continuing for up to 60 months in accordance with 
the direction of the SAP. 

Simply setting forth the required elements of the 
DOT testing program does not establish a policy 
permitting the employer to take disciplinary action 
when a driver has tested positive or otherwise 
engaged in prohibited conduct. However, the rules 
permit employers to determine what, if any, action 
the employer may take in addition to those 
imposed by the regulations, consistent with state 
law or labor contract. Therefore, if an employer 
goes beyond the basic requirements of the 
regulations, including a policy of disciplinary 
action, the employer must specify the additional 
policies or consequences and must describe the 
additional policies or consequences as being 
required by the employer, not by the federal 
regulations. In a unionized workforce, all 
nonmandatory program elements—such as 
termination following a positive test—are subject to 
negotiation and all employers must comply with 
state law requirements not preempted, such as 
laws relating to offers of rehabilitation following a 
positive test result. 

• Employers may be asked to consider 
accommodations for medical marijuana users 
who are transportation workers subject to 
DOT drug and alcohol use/testing rules. 

In Massachusetts, New York, and Nevada, 
employers cannot outright deny a request to 
accommodate medical marijuana users, regardless 
of a facially neutral drug-testing policy, and instead 
must engage in the interactive process. Employers 
who are subject to federal drug and alcohol testing 
requirements, such as those adopted by the U.S. 
Department of Transportation, cannot place 
medical marijuana users in those roles that 
explicitly prohibit medical marijuana 
accommodation, but may be asked to consider 
alternative accommodations, such as placing 
qualified workers in another role. However, 
proposed accommodations may be rejected if it 
poses an “undue hardship”; employers may be able 
to decline to place medical marijuana users in 
safety- or security-sensitive roles, in roles where 
their performance would be compromised, or in 



26  Drug-Free Workplace Initiatives & the Marijuana Legalization Movement – Mar. 2019 

roles subject to the federal DFWA. 

• Employers are not required to accommodate a 
medical marijuana user by allowing the user to 
carry marijuana onto work property or to use 
it on work premises.  

Employers may still prohibit employees from 
coming to work under the influence of marijuana or 
from using marijuana at the workplace including 
meal- and break-periods. Moreover, employers are 
not required to accommodate an employee’s 
recreational use of marijuana. 

• Using/possessing marijuana while operating a 
vehicle is prohibited and means the individual 
is driving under the influence. 

Most states explicitly prohibit individuals from 
using or possessing marijuana while operating a 
vehicle. Some of the state marijuana laws 
specifically address driving in connection with 
marijuana use. An employer should carefully 
consider whether to accommodate medical 
marijuana users who are required to drive for work. 

• Be wary of workplace drug and alcohol-testing 
policies that take zero tolerance approach to 
medical marijuana. 

If your workplace drug and alcohol-testing 
policies take a zero tolerance approach to medical 
marijuana because the use, distribution, or 
possession of marijuana is unlawful under federal 
law, the federal district court ruling in Connecticut 
demonstrates that courts may read state medical 
marijuana laws as imposing constraints on 
employer action. In the previously described 
Noffsinger I case, the court held that various federal 
laws prohibiting use and sale of marijuana do not 
preempt Connecticut’s Palliative Use of Marijuana 
Act (“PUMA”), which protects employees and job 
applicants from employment discrimination based 
on medical marijuana use permitted under state 
law. The core implication of the Noffsinger rulings is 
that federal law does not prohibit employment of 
illegal drug users. The decision is also the first to 
imply a private cause of action under PUMA’s 
employment anti-discrimination provisions.  

 

• More and more states are starting to legalize 

recreational marijuana. 

The following jurisdictions have passed 
recreational marijuana laws: Alaska, California, 
Colorado, District of Columbia, Maine (prohibits 
adverse action for off-work marijuana use), 
Massachusetts, Nevada, Oregon, and Washington. 
These laws do not preempt federal regulation, such 
as U.S. Department of Transportation drug and 
alcohol testing regulations or Federal Motor Carrier 
Safety Administration medical qualification 
standards, and therefore, for workers who are 
subject to DOT regulation, the state laws will yield 
to affirmative federal requirements. These 
regulations preempt contrary state law as to 
covered workers – so, for example, DOT drivers 
therefore cannot use marijuana in Maine, despite 
the state’s recreational marijuana laws. Moreover, 
employers are not required to accommodate an 
employee’s recreational use of marijuana. 
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